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COMMENT ON CASES 59 

There has been doubt in regard to the California law. In 1894, 
Article 1, Section 17, of the state constitution was amended in 
ambiguous language, and it has never received a definitive inter- 
pretation." As amended it provides that "Foreigners of the white 
race or of African descent, eligible to become citizens of the United 
States under the naturalization laws thereof, while bona fide resi- 
dents of this state, shall have the same rights in respect to the 
acquisition, possession, enjoyment, transmission, and inheritance 
of all property other than real estate, as native-born citizens; 
provided that such alien owning real property at the time of the 
adoption of this amendment may remain such owner, and provided 
further that the legislature may by statute provide for the disposition 
of real property which shall hereafter be acquired by such aliens 
by descent or otherwise." It was contended in the principal case 
that this amendment repealed the Civil Code section giving all 
aliens full property rights to real property, 18 and rendered un- 
constitutional the first section of the Alien Land Law. 19 The consti- 
tutional provision must be read in the light of the principle so 
consistently followed in this state that the constitution is not a 
grant of power to the legislature but a restriction upon its general 
powers. 20 It is then clear that its only effect is to prohibit the 
passage of laws which take from the designated class of aliens 
their full rights of ownership in personal property and their exist- 
ing rights in real property. Legislation granting or withholding 
real property rights of aliens, in the absence of controlling treaties, 
is valid whether passed before or after the amendment. The dictum 
in this case may apparently be relied upon by aliens eligible to 
citizenship, even though non-resident, in claiming real property 
rights in California. 

H. R. M. 

Aliens: Naturalization: Scope of Act of May 9, 1918 — 
How far is the right of an alien to be naturalized enlarged by the 

17 Blythe v. Hinckley, supra, n. 11, was decided after the amendment 
but the rights adjudicated had accrued in 1883 when the testator died, so 
the discussion of it is no more than a dictum. 

18 Cal. Civ. Code, §671. This section was interpreted to give the same 
rights to non-resident as to resident aliens in the Estate of Billings (1884) 
65 Cal. 593, 4 Pac. 639, which followed State v. Rogers (1859) 13 Cal. 159. 

19 The language of these sections is identical in the acts of 1913 and 
1920. "All aliens eligible to citizenship under the laws of the United States 
may acquire, possess, enjoy, transmit, and inherit real property or any 
interest therein in this sta'te in the same manner and to the same extent 
as citizens of the United States, except as otherwise provided by the laws 
of this state." I Henning's General Laws of California (1920) 59; Cal. 
Stats. 1913, p. 206. 

2° People v. Coleman (1854) 4 Cal. 46, 60 Am. Dec. 159; People v. 
Jewett (1856) 6 Cal. 291; People v. Rogers, supra, n. 18; Blythe v. Hinckley, 
supra, n. 11; People v. Judge of the Twelfth District (1861) 17 Cal. 
547, 552. 
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Naturalization Act of May 9, 1918 ? x Sato v. Hall 2 affirms the 
holding that the term "any alien", used in this act to extend the 
right of naturalization in favor of "any alien" who has honorably 
served in the army or navy of the United States, does not extend 
the right to a Japanese, since the term "any alien" must be construed 
as in earlier statutes as not applicable except to "free white persons 
and to aliens of African nativity and to persons of African 
descent." 3 

The conclusions in this case are not new ; the opinion supporting 
them omitted to cite In re Zasuechi Narasaki, 4 which decided a 
precisely similar question in 1919. 5 In the latter case it was con- 
sidered that the words "any alien" "embrace only such aliens as 
could heretofore have been admitted to citizenship." * In another 
case it was held "Naturalization can be obtained only in the way 
in which Congress has provided that it shall be granted and upon 
such a showing of facts as Congress has determined must be set 
forth." 7 And another case adds, "However commendable the 

140 U. S. Stats, at L. 542, U. S. Comp. Stats. (1918) §§ 43S2-4352aa. 
Barnes Fed. Code (1919) §§3750, 3751. 

2 (Feb. 26, 1921) 34 Cal. App. Dec. 678. Rehearing granted Apr. 29, 1921 ; 
rehearing continued until Spring Term, 1922, pending decision in the U. S. 
Supreme Court of the cases of Takao Ozawa v. United States (appealed 
from the United States District Court for Hawaii in 1916) and Yamashita 
and Hio Kono v. Hinkle, Secretary of State (Washington, No. 16567). 
Both of the latter cases are appealed on the grounds that a Japanese is 
eligible for citizenship under the existing laws. 

s Act of Feb. 18, 1875, U. S. Rev. Stats. §2169, 18 U. S. Stats, at L. 318, 
U. S. Comp. Stats. (1918) §4358, Barnes Fed. Code (1919) §3742, 6 Fed. 
Stats. Ann. (2nd ed.) 944. Cf. the British Nationality and Status of Aliens 
Act (Aug. 7, 1914) 4 & 5 Geo. V. Ch. 17, L. R. Stats. 1914, 32; also see 
Richard Flournoy, "The New British Nationalty Act," 9 American Journal 
of International Law, 870. 

4 (1919) 269 Fed. 643. 

5 In addition to the race question here discussed, the leading case pre- 
sents the question of attacking a naturalization certificate, duly issued 
without fraud, by a court of another jurisdiction. As to this question of 
collateral attack on naturalization certificate void on its face, see Spratt v. 
Spratt (1830) 29 U. S. (4 Pet.) 393, 407, 7 L. Ed. 897; In re Hong Yen 
Chang (1890) 84 Cal. 163, 24 Pac. 156; In re Yamashita (1902) 30 Wash. 
234, 70 Pac. 482; In re Gee Hop (1895) 71 Fed. 274. 

6 See supra, n. 4. So too were held similar statutes antedating the Act of 
May 9, 1918. Act of July 19, 1862, U. S. Rev. Stats. § 2166, 12 Stats, at 
L. 597, 6 Fed. Stats. Ann. (2nd ed.) 941 ; Act of July 26, 1894, 28 Stats, at 
L. 124, U. S. Comp. Stats. (1918) §4356 (repealed by Act of May 9, 1918, 
supra, n. 1 ) ; Act of June 30, 1914, 38 Stats, at L. 392, U. S. Comp. Stats. 
(1918) § 4356a (repealed by Act of May 9, 1918, supra, n. 1). 

'In re Knight (1909) 171 Fel. 299, 301; In re Buntaro Kumagai, (1908) 
163 Fed. 922; Bessho v. U. S. (1910) 178 Fed. 245; In re Alverto (1912) 
198 Fed. 688; In re Giralde (1915) 226 Fed. 826. The power of Congress 
"to establish a uniform rule of naturalization" is fundamental. U. S. 
Const., Art. I. 8, par. 4. See McKenzie v. Hare (1913) 165 Cal. 776, 779, 134 
Pac. 713, Ann. Cas. 1915B 261 ; People v. Sweetman (1857) 3 Park. Crim. 
(N. Y.) 358, 374; Eldridge v. Salt Lake Co. (1910) 37 Utah 188, 106 Pac. 
939; U. S. v. Breen (1909) 135 App. Div. (N. Y.) 824, 120 N. Y. Supp. 304; 
In re Sadar Singh (1917) 246 Fed. 496. Also see dicta in Fong Yue Ting v. 
U. S. (1892) 149 U. S. 698, 716, 37 L. Ed. 905; 13 Sup. Ct. Rep. 1016. 
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service of the applicant in the national service, the provisions of 
law in relation to naturalization . . . were not intended to ex- 
tend ... to those not coming within the racial qualifications." * 
A study of the naturalization cases, however, raises questions 
as to the practicality of the racial test applied in them. The present 
limitations bar Japanese, 9 Chinese, 10 and apparently other Orientals 
of Mongolian origin. 11 American Indians not native to the United 
States are barred. 12 So too, in inference at least, are all members 
of the brown races, with the exception of Filipinos and Porto 
Ricans, who may under certain conditions qualify for citizenship. 1 * 
The principal difficulty arises over the interpretation of the words 
"free white". It has been held that Mexicans are white persons 
despite the possible admixture of Indian or negro blood. 14 A 
Hindu, 15 a Parsee, 16 and a Syrian 17 have been admitted, although 
the applicant in at least one of the Hindu cases was of a racial 
character ascertainable, if at all, only upon his own testimony. 18 

8 In re Alverto (1912) 198 Fed. 688, 690. 

9 In re Saito (1894) 62 Fed. 166; In re Kumagai, supra, n. 7; Bessho v. 
U. S., supra, n. 7; In re Narasaki, supra, n. 4; In re Yamashita, supra, n. 5. 
This rule is applied to a person of part Japanese descent in In re Knight, 
supra, n. 7; also in In re Young (1912) 195 Fed. 645. But see Ozawa v. 
United States, supra, n. 2. 

10 In re Ah Chong (1880) 2 Fed. 733; In re Gee Hop, supra, n. 5; 
In re Hong Yen Chang, supra, n. 5; In re Ah Yip (1878) 5 Sawy. 155, 
Fed. Cas. No. 104; In re Young, supra, n. 9. See also Act of May 6, 1882, 
U. S. Rev. Stats. 1 Supp. (1891) 342, 22 U. S. Stats, at L. 61, U .S. Comp. 
Stats. (1918) §4359, Barnes Fed. Code (1919) §3741, 2 Fed. Stats. Ann. 
(2d ed.) 79. 

11 In re San C. Po (1894) 7 Misc. Rep. 471, 28 N. Y. Supp. 383. 

12 In re Camille (1880) 6 Fed. 256; In re Para (1919) 269 Fed. 643; 
In re Burton (1900) 1 Alaska 111. As to rights of Indians native to the 
United States, but born under tribal discipline, see Elk v. Wilkins (1884) 
112 U. S. 94, 28 L. Ed. 643, 5 Sup. Ct .Rep. 41. 

18 The position of the Porto Ricans and Filipinos was a hard one before 
the Act of June 29, 1906, 34 U. S. Stats, at L. 606, U. S. Comp Stats. 1001, 
they being neither aliens nor citizens. It has generally been held that 
since 1906, they may by full compliance with the statute be naturalized; 
In re Kanaka Nian (1889) 6 Utah 261, 21 Pac. 993; In re Mallari (1916) 
239 Fed. 416; In re Giralde, supra n. 7; In re Bautista (1917) 245 Fed. 
765. Contra: In re Alverto, supra, n. 7; In re Rallos (1917) 241 Fed. 686. 
As to the status of Porto Ricans previous to the statute, see Gonzales v. 
Williams (1904) 192 U. S. 1, 48 L. Ed. 317, 24 Sup. Ct. Rep. 177. The 
conclusions of this case being based on the treaty which ceded Porto Rico 
and the Philippines to the United States at the same time and under iden- 
tically the same terms, it follows logically that this case applies with equal 
force to Filipinos. 

34 In re Rodriguez (1877) 81 Fed. 337. 

15 In re Mozumdar (1913) 207 Fed. 115; In re Mohan Singh (1919) 257 
Fed. 209. Contra : In re Sadar Bhagwat Singh, supra, n. 7. 

16 U. S. v. Balsara (1910) 180 Fed. 694, 103 C. C. A. 660. 

"In re Halladjian (1909) 174 Fed. 834; In re Najour (1909) 174 Fed. 
735; In re Mudarri (1910) 176 Fed. 465; In re Ellis (1910) 179 Fed. 1002- 
Dow v. U. S. (1915) 226 Fed. 145, 140 C. C. A. 544, overruling Ex parte Dow 
(1914) 211 Fed. 486, and In re Dow (1914) 213 Fed. 355. Contra: Ex 
parte Shahid (1913) 205 Fed. 812. See also 2 California Law Review, 489. 

18 Cf. In re Mozumdar, supra, n. 15. 
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In the various use of its power to establish naturalization laws. 
Congress has in various statutes set up rules that are impossible 
to apply uniformly. If the phrase "free white" meant European, 
many aliens now eligible for naturalization would be excluded; 
yet the earliest statute 19 containing this term probably had only 
such aliens in mind. 20 If the phrase means Caucasian, as many 
opinions consider it does, then such European races as the Basques, 
Finns, and Magyars will be excluded. 21 If a broader interpretation 
is used to include all Aryans, some races of low mentality and not 
white in fact will be admissible to citizenship. 22 

Admission to citizenship is not a right but a privilege- which 
may mature into a right upon strict compliance with naturalization 
statutes set up by Congress. 23 Since such statutes are extremely 
difficult, if not impossible, to administer uniformly and invariably, 
it is submitted that opportunity is now offered for admission to 
citizenship of many persons of doubtful value to the nation, while 
many of education and worth may not be admitted. 

R. L. H. Jr. 

Assignment: Application of Third Party Beneficiary 
Doctrine — Under the old common law the doctrine of privity 
prevailed and only those persons in privity with a contract could 
maintain an action upon it. Because of the presence of this outworn 
doctrine, no such thing as a third party beneficiary doctrine could 
exist, but the common law has gradually been influenced by equity 
and by the law merchant, until today the third party beneficiary 
doctrine is recognized to some extent in England in at least two 
somewhat analogous situations, namely, the trust and agency 
relation. 1 In order to avoid very unfortunate decisions defeating 
a third party's right to sue on a contract made for his benefit, the 
doctrine of trusts is greatly strained by the English courts, but as 
yet they will not definitely recognize the third party beneficiary 
doctrine. 2 The great weight of authority in the United States not 
only recognizes the doctrine but is gradually expanding it more 



i» Act of Mar. 26, 1790, 1 U. S. Stats, at L. 103. 

20 Ex parte Shahid, supra, n. 17. 

21 Racially and culturally the Basques, Finns and Magyars are not to be 
differentiated from the Indo-European group. But if a philological criterion 
be applied these stocks would be obviously excluded from the "Caucasian" 
races. See Ex parte Dow (1914) 211 Fed. 486, 488. 

22 Cf. the interesting discussion in In re Mozumdar, supra, n. IS; Ex 
parte Shahid, supra, n. 17; Ex parte Dow, supra, n. 17; U. S. v. Balsara, 
supra, n. 16. 

m U. S. v. Jorgensen (1916) 241 Fed. 412; Ex parte Eberhardt (1921) 
270 Fed. 334; In re Tomarchio (1920) 269 Fed. 400. 

1 Cases of agency and trust relations are exceptions to the general English 
rule that "a person who is not a party to a contract cannot be included in 
the rights and liabilities which the contract creates." Anson on Contracts. 
Corbin's ed., p. 325. 

2 1 Williston on Contracts § 360. 



